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\ffind Plus ltroldings, trnc.,

Dehtor-im-Possession

$
$

$ CASE NO: 09-47227-rfnll
$ (JointlyAdrninistered)
a5

$ Flearing: February 9,2{}l{}
$ 1:3{} p.m.

AGREED CRDER fiF CO"N\,ERST*N

On this day aarne on to be oonsidered the United States Trustee's Motion f*r tite

Appointment af Cltapter I I Trwstee under I I U.S"C. $ I104{u), or to coffiv€rt cese to Chapter 7

ander t l U.S.C. S l t l?{b), and the eourt finding ttrat gcod car;se exists to grant the alteenative

retief reqtr*sted, conversion of the caso to Chapter 7. It is therefore

ORDERED that thE above-captioned case is hereby CONI/ERTED to one under Chapter 7 of

Title I l, United States Cocle; it is

FURTHER ORDERED that any outstanding United States Trustee quarterly fees owed under 28

U"S.C. $1930 shaltr be paid within 10 days after entry ofthis Order; it is

FURTHER GITDERED that a Chapter 7 truste* shall be appointed.

l;Jr;J:7fi4,?i+&3*2i*



###END OF ORDER###

AGREED TO BY:

/si Losenh F. Postnikoff (w,permission)
Joseph F. Postnikoff
Attorney for Debtors

/st Elizabqllb A. Zieelsl
Elizalreth A. Ziegler
U.S. Tmstee Trial Attomey

or245r 5 4?OT 412{.63Q74
I



Michelle E. Shriro
State Bar No. 18310900

Todd Hoodenpyle
State BarNo.00798265
SINGER & LEVTCK P.C.
16200 Addison RoaG Suite 140

Addison, Texas 75fi)l
Telephone (972) 380-5533
Facsimile (972)3W578
SPECIAL COI]NSEL FOR AREYA HOLDE& TRUSTEE

IN THE LINITED STATES BANKRUPrcY COURT
FOR TI{E NORTI]ERN DISTRICT OF TEXAS

FORT WORTH DIVISION

INRE: $

$

WIND PLUS, INC., ET AL., $ CASE NO. 0947227-RFN
$ (JointlyAdministered)

DEBTORS $ (Chrytff 7)

MOTION TO COMPROMISE CONIROVERSY
WTIHDAVID SPALDING

TO THE HONORABLE UNIED STATES BANKRUPTCY JUDGE:

Areya Holder, Trustee files this Motion to Compromise Controversy with David Spalding

('Motioni) and would respectfully show the Court as follows:

1. Wind Plus Holdings, Inc. and Wind Plus, Inc. ('Debtors') filed with this Court a

voluntary petition under Chapter 11 of the Bankruptcy Code. On November 12,2009, the Court

entered an order for the joint administration of the cases. On February 10, 2010, the cases were

converted to a proceeding under Chapter 7 of the Bankruptcy Code.

2. Areya Holder is the duly appointed Trustee.

3. The Trustee initiated adversary no. 11-04193, styled Areya Holder, Trustee v. Shawn

Spalding and Dwid Spalding (the "Adversq/') based on, inter alia, avoidance of fraudulent and

preferential tansfers. David Spalding was the former principal ofthe Debtors and Shawn is his wife.
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Upon the execution of a Tolling Agreement by Shawn Spalding, the Trustee amended the Complaint

to remove her as a party. The Trustee alleged, inter ali4 that David Spalding took funds from the

Debtors and purchased gifts including jewelry for his wife, Shau'n. David Spalding has asserted

numerous defenses to the Adversary. After extensive negotiation, the Trustee and David Spalding

have reached an agreement whereby David Spalding will pay $100,000 (the "settlement Amount") to

the Trustee in exchange for mutual releases of all claims upon receipt of pal, nent in full.

4. The Settlement Amount is pal,able in a combination of a dorvn pa;Tnent in the amount

of $7,500 (the .,Down Paynent"), monthly installment pal,rnents, anticipated sale of the jewelry with

proceeds being turned over to the Trustee, and a final instalhnent of any portion of the Settlement

Amount which remains unpaid. Specifically, upon execution of the Settlement Agreemen! David

Spalding will pay 1) the Down Paynent in the amount of $7,5001 plus 2) tum over the jewelry for

sale by Christie's auction house. Commencing on April 20,2OlZ and continuing each month through

October 20. ZOIZ. David Spalding will make a pa)ment of $2,500 each month to the Trustee. The

jewelry has been tumed over to Christie's for sale in its April 2012 auction.2 lf the Settlement

Amount is paid in full prior to the sale of the jeu,elry by Christie's. then David Spalding may redeem

the jewelry from Christie's provided that he pa1's ally expenses or rvithdrawal fees required by

Christie,s. The proceeds from the auction will be paid to the Trustee and will be applied to the

balance owed on the Settlement Amount. The Settlement Amount shall be paid in full by November

l, ZOl2. The Settlement Amount u,ill be secured by an Agreed Judgment. The Trustee' upon receipt

ofthe full payment ofthe entire Settlement Amount, u'ill release the Agreed Judgment'

I As of the filing of this Motion, Mr. Spalding has already made the $7,500 pa1'ment, rthich the Trustee's law firm is

holding in trust.
, tt e.l!*ery consisting of a ring and earrings is in the possession of Christie's.



5. Federal Rule of Bankruptcy Procedure 9019(a) provides, in pertinent part, that "[o]n

motion by the trustee and after notice and a hearing, the court may approve a compromise and

settlement."

6. In deciding u,hether to approve a proposed settlement agreement or compromise of

controversy, a bankruptcy coufi should consider the following factors:

a. the probability of success on the merits and the resolution of the dispute;

b. the complexity of the litigation being settled;

c. the expense, inconvenience and delay associated with litigating the dispute;

and

d. the paramount interests of creditors.

Foster Mortgaee Com. v. Comecticut General Life lns. Co. (ln re Foster Mortgaee Corp.), 68 F.3d

9 14 (5n Cir. 1 996); Texas Extrusion Corp. v. Lockheed Corp. (In re Texas Extrusion Corp.) , 844 F .2d

1142,1158-59 15tr Cir. 1988), cert. denied, 105 S.Ct.31 (1989); U.S. v. Au'eco. Inc. (InreAweco"

lnc.),752F.2d293,298 (5$'Cir. 1984), cert. denied, 469 U.S. 880 (1984).

7. While it is necessary for the proponent of a compromise to set forth the factual and

legal basis for the compromise so the court can make an intelligent and informed evaluation of the

proposed settlemen! it is not incumbent upon the proponent to present a mini-trial or a full evidentiary

hearing. Texas Extrusion,844F.2d at 1 158-59; Aweco, 725 F.2d at298.

8. This compromise was the result of an arm's length negotiation which took place over

several weeks. David Spalding has agreed to pay a substantial sum and tum over the jewelry items

which were paid for with estate funds. The settlement removes the risk that the estate will litigate with

Mr. Spalding only to recover nothing. The fact that the settlement is secured by an agreed judgment

will save the estate the expense of preparing for and conducting a trial on the merits. ln order to avoid
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the expense and uncefiainty of litigation, the Trustee prays that the settlement be approved as being in

the best interest ofthe estate and the creditors.

WHEREFORE, PREMISES CONSIDERED the Trustee prays that the Court approve the

compromise and for such other and further relief as she may show herselfjustly entitled-

Respectfully submiued,

SINGER & LEVICK, P.C.

By: /sAvlichelle E. Shriro
Michelle E. Shriro
State Bar No. 18310900
Todd Hoodenpyle
State Bar No. 00798265

16200 AddisonRoad, Suite 140

Addison, Texas 75001

Tel. (972\ 380-5s33
Fax(972) 380-5748
mshriro@sin gerlevick.com
hoodnpyle@sinqerlevick.com

Sppcrar Coutsn FoR AREYA HoLDER, TRusrse

NOTICE

A IIEARING MAY NOT BE CONDUCTED I{EREON LINLESS A RESPONSE IS

FILED WTTH TIIE CLERK OF TT]E I.INITED STATES BANKRUPTCY COI-IRT,

DALLAS AT 501 WEST TENTII STREET, ROOM 147,W. WORTFI, TEXAS
76102=3643 BEFORE CLOSE OF BUSINESS ON MARCE 5,2fil2, WHICH IS
TWENTY-FOITR (24) DAYS FROM TIIE DATE OF SERVICE IIEREOF.

ANY RESPONSE MUST BE FILED WTIH TT{E CLERK AND A COPY MUST BE
SERVED UPON COUNSEL FOR TI{E MOVING PARTY PRIOR TO THE DATE
AND TIME SET FORTH T{EREIN. IF A RESPONSE IS FILED A TMANNqG WILL
BE HELD WTII{ NOTICE TO (l) THE DEBTOR AND DEBTOR',S ATTORNEY;
(2) THE OFFICE OF TT{E U.S. TRUSTEE; (3) ANY TRUSTEE AND TTIE

TRUSTEE,S ATTORNEY; (4) TT{E MEMBERS OF ANY OFFICI,AL
COMMITTEE, OR THE ATTORNEY FOR ANY OFFICIAL COMMITTEE IF AN
ATTORNEY IIAS BEEN EMPLOYED; OR IF TI{ERE IS NO COMMITTEE, THE
TWENTY (20) LARGEST UNSECURED CREDIORS; (s) ANY PARTY
REQITESTING NOTICE; (6) ANY PARTY NAMED ON A COIIRT-APPROVED
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ALTERNATME SERVICE LIST; (7) TI{E RESPONDING PARTIES; AND (8)

ANY OTHER AFFECTED ENTITY.

IF NO HEARING ON SUCH NOTICE OR MOTION INTTIATING A CONTESTED
MATIER IS TIMELY REQI-]ESTED, TIIE RELIEF REQUESTED SHALL BE

DEEMED TO BE I.INOPPOSED, AND THE COURT MAY ENTER AN ORDER

GRANTING TIIE RELIEF SOUGHI OR TT{E NOTICED ACTION MAY BE
TAKEN.

CERTIFICAIE OF SERVICE

I hereby certify that Notice of this document will be elecfionically mailed to the parties that

are registerecl of otherwis{entitled to receive elecfronic notiees 
-ur this cas€ pursuallt to tre Eleefronio - -

Filing Procedures in this District and to all others listed below and on the attached service list via fust
class mail, postage prepaid on this 86 day of February 2012.

/sA4ichelle E. Shriro
Michelle E. Shriro

Shawn and David Spalding
3993 Spring Garden

Colleyville. T){76034
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